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As Schelling’s diagnosis makes clear, the problem confronting hockey 

players has nothing to do with imperfect information, lack of self- control, or 

poor cognitive skills— shortcomings that are often cited as grounds for gov

ernment intervention.12 And it clearly does not stem from exploitation or 

any insufficiency of competition. Rather, it’s a garden- variety collective 

action problem. Players favor helmet rules because that’s the only way they’re 

able to play under reasonably safe conditions. A simple nudge— say, a sign in 

the locker room reminding players that helmets reduce the risk of serious 

injury— just won’t solve their problem. They need a mandate. 

What about the libertarian’s complaint that helmet rules deprive individ

uals of the right to choose? This objection is akin to objecting that a military 

arms control agreement robs the signatories of their right to choose for 

themselves how much to spend on bombs. Of course, but that’s the whole 

point of such agreements! Parties who confront a collective action problem 

often realize that the only way to get what they want is to constrain their 

own ability to do as they please. 

As John Stuart Mill argued in On Liberty, it’s permissible to constrain an 

individual’s freedom of action only when there’s no less intrusive way to pre

vent undue harm to others.13 The hockey helmet rule appears to meet this 

test. By skating without a helmet, a player imposes harm on rival players 

by making them less likely to win the game, an outcome that really matters 

to them. If the helmet rule itself somehow imposed even greater harm, it 

wouldn’t be justified. But that’s a simple practical question, not a matter of 

deep philosophical principle. 

Rewards that depend on relative performance spawn collective action 

problems that can cause markets to fail. For instance, the same wedge that 

separates individual and group interests in Darwinian arms races also helps 

explain why the invisible hand might not automatically lead to the best pos

sible levels of safety in the workplace. The traditional invisible- hand account 

begins with the observation that, all other factors the same, riskier jobs tend 

to pay more, for two reasons. Because of the money employers save by 

not installing additional safety equipment, they can pay more; and because 

workers like safety, they will choose safer jobs unless riskier jobs do, in fact, 

pay more. According to the standard invisible- hand narrative, the fact that a 
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worker is willing to accept lower safety for higher wages implies that the 

extra income was sufficient compensation for the decrement in safety. But 

that account rests on the assumption that extra income is valued only for the 

additional absolute consumption it makes possible. When a worker gets a 

higher wage, however, there is also a second important benefit. He is able to 

consume more in absolute terms, yes— but he is also able to consume more 

relative to others. 

Most parents, for example, want to send their children to the best possi

ble schools. Some workers might thus decide to accept a riskier job at a 

higher wage because that would enable them to meet the monthly payments 

on a house in a better school district. But other workers are in the same boat, 

and school quality is an inherently relative concept. So if other workers also 

traded safety for higher wages, the ultimate outcome would be merely to bid 

up the prices of houses in better school districts. Everyone would end up 

with less safety, yet no one would achieve the goal that made that trade seem 

acceptable in the first place. As in a military arms race, when all parties build 

more arms, none is any more secure than before. 

Workers confronting these incentives might well prefer an alternative 

state of the world in which all enjoyed greater safety, even at the expense of 

all having lower wages. But workers can control only their own job choices, 

not the choices of others. If any individual worker accepted a safer job while 

others didn’t, that worker would be forced to send her children to inferior 

schools. To get the outcome they desire, workers must act in unison. Again, 

a mere nudge won’t do. Merely knowing that individual actions are self- 

canceling doesn’t eliminate the incentive to take those actions. 

Shallow Thinking about Freedom 

As a high school student, when I first read Mill’s passage that preventing harm 

to others was the only legitimate reason for restricting individual liberty, I 

enthusiastically agreed with it. I still do. Although Mill was no libertarian, lib

ertarians are often quick to cite his harm principle approvingly.14 But the list of 

restrictions of liberty that can be persuasively defended in its name is far lon

ger than libertarians and other antigovernment activists commonly suppose. 
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Because the strongest objections to the kinds of policies needed to put 

our economy back on track have come from libertarians and others on the 

political right, their arguments merit careful scrutiny. Unlike most critics on 

the left, I will grant the libertarians’ most important basic assumptions about 

the world— that markets are competitive, that people are rational, and that 

the state must meet a heavy burden of proof before restraining any individ

ual citizen’s liberty of action. Although there are reasons to question each 

assumption, the internal contradictions of the libertarian framework emerge 

clearly even if we accept these assumptions uncritically. 

The fatal flaw in that framework stems from an observation that is itself 

completely uncontroversial— namely that in many important domains of 

life, performance is graded on the curve. A professional tennis player’s earn

ings, for example, depend not on how well she plays in absolute terms, but 

on how well she plays relative to others on the tour. The dependence of 

reward on rank eliminates any presumption of harmony between individual 

and collective interests, and with it, the foundation of the libertarian’s case 

for a completely unfettered market system. 

But antigovernment activists are not the only ones who have failed to 

understand the logic that governs market exchange. Many beliefs long cher

ished by progressive thinkers are also at odds with that logic. Although many 

of the shortcomings that progressives have identified in our economic and 

political system are real, they’re often wrong about the causes of those short

comings, and therefore often wrong about how best to counteract them. 

Many critics on the left, for example, attribute market failure to insuffi

cient competition. But the problem is in fact a fundamental property of 

competition itself. Markets are more competitive now than they’ve ever 

been, yet that fact has done little to narrow the scope of market failure and 

much to exaggerate it. 

Indirect Harm 

Th e specific issue on which my libertarian friends and I are quickest to part
 

company concerns how we think about what constitutes harm to others. We
 

all agree that it’s legitimate for government to restrain people from stealing 
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others’ property or from committing violence against them. Th e diffi  cult 

cases involve more indirect forms of harm. 

For example, although a sprinter who consumes anabolic steroids may 

make no physical contact with his closest rival, he nonetheless imposes 

heavy costs on him. The rival can either abstain from taking steroids, thereby 

losing the race and forfeiting any return on his substantial investment of 

time and effort, or he can restore the competitive balance by consuming 

steroids himself, thereby courting serious long- term health risks. Either way, 

the original sprinter’s action will have caused him far greater harm than if he 

had been physically assaulted or had his bicycle stolen. 

Yet many self- described libertarians insist that it should be a sprinter’s 

right to take performance- enhancing drugs if he chooses. But why should 

that right trump the right of others to escape the resulting harm? Why 

should harm be discounted merely because it is indirect? 

If Mill’s harm principle is to have any coherent meaning, indirect forms 

of harm must count. My conception of what constitutes harm to others may 

strike some as expansive. But it’s one that even libertarians will fi nd diffi  cult 

to challenge in their own terms. We’ll see that even if libertarians had com

plete freedom to join others in forming any sort of society they pleased, 

they’d find compelling reasons for joining one that gave indirect harm equal 

footing with direct harm. Confusion about this point sometimes arises 

because indirect harm is often harder to measure than direct harm. But direct 

harm is sometimes hard to measure, too, and in those cases there’s usually 

no debate about whether it should count. 

The bottom line is that if one adopts any reasonable conception of what 

constitutes harm to others, the regulatory apparatus of the modern indus

trial state— in concept if not in every detail— becomes completely consistent 

with— and is indeed even required by— Mill’s harm principle. 

Governing with a Lighter Touch 

The fact that our political debate has been shackled by false beliefs has pre

vented us from grappling with serious problems. But if we can abandon 
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those beliefs, many of our problems turn out to be far less daunting than 

they appear. 

Burgeoning government deficits, for example, are hardly the insurmount

able hurdle they often seem. Reduced spending alone clearly can’t eliminate 

them. With baby- boomer retirements looming and the electorate unwilling 

to embrace large cuts in Social Security and Medicare, we must also raise 

additional revenue. The good news is that doing so will not require diffi  cult 

sacrifices from anyone. But it will require a Congress that is willing to re

design tax policy from the ground up. Although Tea Partiers and others 

decry taxes of all kinds, many levies actually make the country richer, not 

poorer. The way forward lies in greater reliance on these kinds of taxes. 

A tax on any activity not only generates revenue but also discourages the 

activity. The second effect, of course, underlies the claim that taxes inhibit 

economic growth. Th at’s often true of taxes on useful activities, a primary 

source of current tax revenue. Job creation, for example, is discouraged by 

the payroll tax, and investment is discouraged by the income tax, which is 

also a tax on savings. 

But the reverse is true when we tax activities that cause harm to others. 

By entering a congested highway, we increase delays that in turn cost others 

thousands of dollars— even though entering those highways may save us 

only negligible time when compared with alternatives. In buying a heavy 

vehicle, we put the lives of others at risk, even though a lighter one might 

have served us almost as well. 

Taxes levied on harmful activities kill two birds with one stone. Th ey gen

erate desperately needed revenue while discouraging behaviors whose costs 

greatly outweigh their benefi ts. 

Antigovernment activists reliably denounce such taxes as “social 

engineering”—  attempts to “control our behavior, steer our choices, and 

change the way we live our lives.”15 Gasoline taxes aimed at discouraging 

dependence on foreign oil, for example, invariably elicit this accusation. 

But it’s a vacuous complaint, because virtually every law and regulation 

constitutes social engineering. Laws against homicide and theft ? Because 

they aim to control our behavior, steer our choices, and change the way we 
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live our lives, they’re social engineering. So are noise ordinances, speed lim

its, even stop signs and traffic lights. Social engineering is inescapable, sim

ply because narrow self- interest would otherwise lead people to cause 

unacceptable harm to others. Only a committed anarchist could favor a 

world without social engineering. 

If outright prohibitions are an acceptable way to discourage harmful 

behavior, why can’t taxes be used for the same purpose? Taxes are, in fact, a 

far cheaper and less coercive way to curtail such behavior than laws or pre

scriptive regulations. That’s because taxes concentrate harm reduction in the 

hands of those who can alter their behavior most easily. 

When we tax pollution, for instance, polluters with the cheapest ways to 

reduce emissions rush to adopt them, thereby avoiding the tax. Similarly, 

when we tax vehicles by weight, those who can get by most easily with a 

lighter vehicle will buy one. Others find it cheaper to pay the tax. 

The list of behaviors that cause undue harm to others is long. When we 

drink heavily, we increase the likelihood that others will die in accidents. 

When we smoke, we cause others to suff er tobacco- related illnesses. When 

we emit carbon dioxide into the atmosphere, we increase the damage from 

greater climate volatility. 

Every dollar raised by taxing harmful activities is one dollar less that we 

must raise by taxing useful ones. The resulting revenue would enable us to 

reduce not only the federal deficit, but also the highly regressive payroll tax. 

And cutting that tax would stimulate hiring and help low- income families 

meet the burden of new taxes on harmful activities. 

Wasteful government spending, of course, should be cut whenever pos

sible. Military spending and subsidies to oil companies have dodged recent 

budget cuts, as did the notoriously inefficient ethanol subsidy program. 

These and other outlays merit closer scrutiny, to be sure. 

But again, poorly conceived spending reductions often do more harm 

than good. Postponing highway repairs actually increases future defi cits, 

because costs escalate so rapidly when maintenance is deferred. 

Taxing harmful activities is the best way to raise the revenue essential for 

reducing deficits. Only someone who thinks that people have a right to 
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cause undue harm to others could object that such taxes violate anyone’s 

rights. And because such taxes make the national economic pie bigger, it 

makes little sense to object that we can’t aff ord them. 

The new taxes should be phased in only after the economy is back at full 

employment. But even with federal taxes at their lowest level since the 1950s, 

we’re unlikely to summon the political will to take that step until leaders 

stop insisting that all taxes are evil. 

Shifting tax policy in this way would place additional resources at our 

disposal. Without having to sacrifice anything we value, we could generate 

more than enough revenue to eliminate government debt and refurbish 

long- neglected public infrastructure. 

That’s a bold claim. But as we’ll see, it follows directly from logic and evi

dence that most of us already accept. The good news, in short, is that there’s 

an enormous pot of free money available to any society that can bring itself 

to think more clearly about, and deal more intelligently with, activities that 

cause undue harm to others. 
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